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liberalism to protect the rules-based world trading system as one of the legal foundations for multilateral protection of other, interrelated public goods like 'sustainable development', economic welfare and poverty reduction: Can the path-dependent WTO paradigm of 'member-driven governance' -and its neo-liberal 'paradox of liberty' (i.e. the risk of economic and political markets destroying themselves through abuses of public and private powers) -be made consistent with the European paradigm of 'multilevel economic constitutionalism' recognizing markets as legal constructs requiring systematic limitations of 'market failures' as well as of 'governance failures'? Can American neo-liberalism and European ordo-liberalism be reconciled with China's state capitalism without destroying the WTO legal and dispute settlement system, for example by resuming past WTO negotiations on WTO competition rules limiting public and private distortions of trade competition through state-trading enterprises, government procurement practices, subsidies, limitation of individual rights (e.g. to intellectual property protection, private data security, judicial remedies) and anti-competitive business practices?
The US attack on the WTO legal and dispute settlement system
The WTO dispute settlement system remains the only worldwide, multilevel compulsory jurisdiction for impartial, independent third-party adjudication of international disputes accepted and frequently used by more than 100 states, including all five permanent members of the UN Security Council. Just as the US proposal and acceptance of the WTO AB jurisdiction in the early 1990s was due to the exceptional, geopolitical circumstances following the fall of the Berlin wall (1989), also China and Russia accepted this compulsory jurisdiction as unavoidable parts of their WTO accession agreements. If the US succeeds in destroying this historically unique 'constitutionalization' of intergovernmental power politics, authoritarian rulers might not consent to its recreation, thereby weakening also related, transnational public goods like the 2030 'sustainable development goals' adopted by all UN member states. US President Trump has repeatedly threatened to withdraw from what he perceives as 'the terrible WTO Agreements', inter alia based on his erroneous belief that the US loses most WTO disputesnotwithstanding the fact that the US has won more than 75% of its WTO dispute settlement complaints and, also as a defendant, has been more successful than other WTO members. 4 US Trade Representative (USTR) Lighthizer and other members of the US government (like Security Adviser Bolton) are declared opponents of restraining the use of US hegemonic power by international courts. As US trade diplomats have not revealed the final objective of their 'blocking strategy', many observers of US trade policies interpret the US blocking of AB vacancies as being aimed at unilaterally terminating the functioning of the AB and the related 'judicial restraints' on US trade protectionism, a strategy which previous US governments had already used in order to prevent NAFTA chapter 20 panel proceedings against the US.
5 US trade diplomats at Geneva continue explaining their vetoing of the appointment of WTO AB members in deliberately ambiguous ways: They have taken advantage of this country like you wouldn't believe… As an example, we lose the lawsuits, almost all of the lawsuits in the WTO … Because we have fewer judges than other countries. It's set up as you can't win. In other words, the panels are set up so that we don't have majorities. It was set up for the benefit of taking advantage of the United States') as 'fake news'. Such blocking of the filling of AB vacancies on grounds not related to the personal qualifications of proposed AB candidates violates the WTO legal obligations to comply with DSU rules in good faith (cf. Articles 3.10, 23 DSU) and protect the AB as legally prescribed in Article 17 DSU (e.g. as being 'composed of seven persons', with vacancies being 'filled as they arise' so that AB membership remains 'representative of membership in the WTO').
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The US continues to state in DSB meetings that it is not in a position to support the launching of the selection processes for new AB members; it considers that the first priority is for the DSB to discuss and decide how to deal with reports being issued by persons 'who are no longer members of the AB'.
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Even though the AB Working Procedures had been adopted in 1996 in conformity with Article 17 DSU and had been applied in WTO practice for more than 20 years, the US reiterates that it 'remains resolute in its view that Members need to resolve that issue as a priority'. In some DSB meetings, the US also voiced other 'systemic concerns' relating to the functioning of the AB, such as criticism of a Korean AB member for having raised issues ('obiter dicta') that, in the view of the USA, had not been necessary for the resolution of the dispute. 10 These broader 'US concerns with WTO dispute settlement' and with 'the approach by the AB' have been summarized in the President's 2018 Trade Policy Agenda 11 by focusing on the following cross-cutting issues:
 Disregard for the 90-day deadline for appeals: The US criticises the AB for not respecting Article 17.5 of the DSU, according to which '(i)n no case shall the proceedings exceed 90 days.' In the US view, this raises concerns of transparency, inconsistency with 'prompt settlement of disputes', and uncertainty regarding the validity of the report issued after 90 days.
 Continued service by persons who are no longer AB members: The US claims that, notwithstanding 'Rule 15' of the AB Working Procedures and its consistent application in WTO dispute settlement practices to date, the AB 'does not have the authority to deem someone who is not an Appellate Body member to be a member'. In the view of the US, only the DSB -not the AB  Adding or diminishing of rights and obligations by the AB in various disputes:
 The US exemplifies these concerns by AB rulings on the following issues: the interpretation of the notion of 'public body' under the Subsidies Agreement; the interpretation of the nondiscrimination obligation under Article 2.1 of the TBT Agreement; certain interpretations relating to safeguard measures (notably on 'unforeseen developments'); outcomes in the cases launched by the EU against the 'Byrd amendment' (giving the proceeds from anti-dumping/countervailing duties to US industry) and on tax treatment for 'Foreign Sales Corporations' (that was considered to be an export subsidy). In the view of the US, the findings in those disputes departed from the relevant WTO agreements as negotiated.
All these US concerns relate to long-standing AB legal interpretations 12 and judicial practices 13 that had been justified on the basis of (1) the customary rules of treaty interpretation and (2) the quasi-judicial mandates given by the DSU to WTO panels, the AB and to WTO arbitrators. Notwithstanding the continuing DSU reform negotiations since 1998, all the (more than 140) AB reports since 1996 were consistently adopted by the DSB without 'politically agreed corrections' of this jurisprudence, for instance through 'authoritative interpretations' (Article IX:2), amendments (Article X) of the WTO Agreement, or by overruling dispute settlement findings through DSB decisions. Moreover, some of the legal problems (like disregard for the 90 days deadline for appeals) were caused by the USA itself, for instance:
 by insisting on the insertion of such an unreasonably short and -in most pending AB disputesimpossible deadline into the DSU in order to avoid changing the corresponding deadlines for administrative remedies in US trade laws; no other international or domestic court has been constrained by a similar deadline!  by disregarding the DSU obligations to provide the AB 'with appropriate administrative and legal support' (Article 17:7) and fill 'vacancies … as they arise' (Article 17:2); and 12 E.g. of Article 3:2 DSU regarding treatment of AB case-law as precedent absent 'cogent reasons'; Article 17:5 DSU regarding the 90 days deadline; Article 17:6 regarding 'issues of law' and legal qualifications of facts; Article 17:12 DSU regarding obiter dicta. 13 E.g. elaboration of AB Working Procedures as prescribed in Article 17:9 DSU; judicial 'administration of justice' in applying the incomplete DSU rules to disputes over political disagreements on WTO rules.
 by contributing to the increasing number and complexity of appeals (e.g. more than 13 pending AB disputes in November 2018) which -de facto -render compliance with the 90 days deadline impossible without introducing radically new, politically agreed procedures (like 'summary judgments' prior to publication of the full AB report, publication of AB reports in the language of the dispute before translation into the other official WTO working languages).
The US has submitted no evidence for its political claims that the judicial AB interpretations have engaged in 'persistent over-reach' 14 , for instance by violating  the customary rules of treaty interpretation (e.g. by arbitrarily misinterpreting 'the terms of the treaty', or by misapplying the duly interpreted treaty terms to the relevant facts established by the panel), or
 the quasi-judicial mandate of WTO dispute settlement bodies (e.g. by not addressing 'each of the issues raised in accordance with paragraph(s) 6' and 12 of Article 17 DSU).
International lawyers inside and outside the WTO institutions have persistently celebrated the WTO jurisprudence as the 'crown-jewel' of WTO legal practices fulfilling the quasi-judicial mandate for 'prompt settlement' of WTO disputes, 'providing security and predictability to the multilateral trading system' through impartial, independent third-party adjudication, and clarifying 'the existing provisions of those (WTO) agreements in accordance with customary rules of interpretation of international law' (Article 3.2 DSU). These customary rules require application also of general rules and principles of international law 'applicable in the relations between the parties' 15 , including 'due process of law', 'judicial administration of justice' in third-party adjudication of WTO disputes, and good-faithcompliance by all WTO members with DSU rules (cf. Article 3.10 DSU) and with dispute settlement rulings adopted by the DSB (cf. Article 23 DSU). The DSU avoids describing WTO dispute settlement panels, the AB and WTO arbitration as 'courts of justice' and WTO adjudicators as 'justices'; yet, the DSU rules, WTO working procedures for panels and the AB, and WTO 'rules of conduct' prescribing impartiality and independence of WTO panellists, AB members and arbitrators have been persistently interpreted by WTO adjudicators and WTO members as providing for quasi-judicial mandates. 16 The US claims of 'judicial overreach' are also criticized as being opportunistic in view of the many WTO disputes in which the US itself suggested and welcomed 'creative interpretations' of indeterminate procedural WTO rules (e.g. on admission of amicus curiae briefs, making panel and AB meetings open to the public) as well as of substantive WTO rules (e.g. on recognizing living organisms as 'exhaustible natural resources' in terms of Article XX(g) GATT, interpreting a GATS prohibition of 'anticompetitive practices' as prohibiting price-fixing cartel agreements). As US trade diplomats have made 14 DSB meeting of 21 November 2018 (summary reported on the WTO website). US Ambassador Shea's claim (e.g. during the WTO Public Forum session 111 on 4 October 2018) that the US does not recognize a 'judicial function' of the AB, illustrates that the US claim of 'AB over-reach' rests on very subjective DSU interpretations which are not shared by most AB and DSB members, just as the related US claim that one WTO member's rights or obligations may be clarified by a Panel without regard to the AB's clarification ('precedent') of the same rights or obligations in previous WTO disputes. The different 'institutional choice' perspectives (e.g. political vs judicial choices) affect the 'cognitive dimension' of legal interpretations -a fact, which is often overlooked in the criticism of WTO dispute settlement findings by diplomats and economists. 15 Cf. no effort at demonstrating that the AB jurisprudence has disregarded its quasi-judicial mandate for 'prompt settlement' of WTO disputes by clarifying the disputed meaning of WTO provisions through use of the customary rules of treaty interpretation, no other DSB member has so far supported the politically motivated US blocking of the filling of AB vacancies.
American trade law experts -like former US Congressman and WTO AB chairman Bacchus -have interpreted US President Trump's blockage of the WTO AB system -and the discriminatory import tariffs imposed by the Trump administration in 2018 in violation of WTO law (e.g. GATT Articles I and II) -as an 'American assault on the rule of law in world trade'. 17 These legal assessments concord with academic and social media observations that 'the top US trade officials are disdainful of any supranational bodies that might constrain US sovereignty -from WTO rules and dispute settlement panels, to arbitration tribunals used by companies to challenge unfair government policies when they invest abroad'. 18 In DSB deliberations, WTO members have persistently criticized the blocking of AB nominations by the US; the discriminatory US tariffs on the importation of steel and aluminium have been challenged in WTO dispute settlement proceedings by numerous WTO members -like Canada, China, the EU, India, Mexico, Norway, Russia and Turkey -on the ground that, inter alia, their legal inconsistencies with GATT Articles I and II could not be legally justified on national security grounds (Article XXI GATT) or as safeguard measures (Article XIX GATT). 19 Many adversely affected WTO members also adopted retaliatory suspensions of market access commitments vis-à-vis the USA, which some of these WTO members justified by invoking Article 8 of the WTO Agreement on Safeguards: as the US import tariffs on aluminium and steel had been introduced for economic rather than national security reasons (e.g. in view of the very small amount of US production of steel and aluminium 'for the purpose of supplying a military establishment' in terms of GATT Article XXI(b)) and US imports of aluminium and steel had not increased over the past 2 years, the affected exporting countries claimed to be free to suspend 'substantially equivalent concessions' of other obligations as permitted by Article 8:2 of the WTO Agreement on Safeguards. China criticized the discriminatory US import tariffs imposed under Section 301 as a 'trade war' violating WTO law (e.g. Articles I and II GATT, 23 DSU), without justifying China's retaliatory tariffs by invoking specific WTO rules. Even if the DSU reform negotiations since 1998 have so far failed to enable consensus on agreed DSU amendments, politically agreed reforms of the incomplete and imperfect DSU rules remain certainly desirable. Yet, the mere discontent of US trade diplomats with some adverse dispute settlement findings and with the AB does not legally justify the US blockage, which is widely criticized as a 'sinister distraction' from President Trump's political objective of unilaterally blocking WTO AB jurisdiction over US trade restrictions and judicial interpretations of WTO rules restraining US trade policy discretion. as well as Peter Navarro, the chief trade hawk in the White House, the goal is not only to disentangle the US from its Chinese supply chains, and to shift production back home, but to do the same with the rest of America's traditional trading partners as well'. responded to President Trump's withdrawal from this FTA by renegotiating and applying this Agreement among themselves (as from December 30, 2018) in order to enhance their economic welfare -WTO members must comply with their legal obligations to maintain the WTO dispute settlement system for 'the willing world', i.e. those citizens and democratic governments who are reasonable enough and 'democratically capable' to protect and modernize the WTO trading and legal system as a global public good of existential importance for realizing the universally recognized 'sustainable development goals'. At the WTO General Council meeting on 12 December 2018, Australia, Canada, China, the EU, Iceland, India, Korea, Mexico, New Zealand, Norway, Singapore and Switzerland presented joint proposals for overcoming the current deadlock in the WTO AB by amending the DSU in order to accommodate the concerns expressed by the US, notably by  negotiating new DSU rules for outgoing AB members which make clear on which cases they can stay on to complete the appeal proceedings they are working on;
 ensuring that appeal proceedings are finished on time in line with the 90-day timeframe set out in Article 17 DSU, unless the parties in the dispute agree otherwise;
 clarifying that the legal issues subject to appeal by the AB do not include the meaning of domestic legislation;
 specifying that the AB should only address issues necessary to resolve the dispute; and  introducing annual meetings between WTO members and the AB to discuss in an open way systemic issues or trends in jurisprudence.
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Three features of these DSU amendment proposals are characteristic:
 They respond to the concerns raised by the US Trump administration so as to strengthen membercontrol over the AB.
 They were coordinated and initiated without inclusion of the US delegation so as to avoid US obstruction.
 As US trade diplomats fail to indicate under which conditions they are willing to stop their illegal blocking of the filling of AB vacancies, the proposal includes a footnote that, '(i)f the amendment of the DSU proves to be impracticable to achieve this objective swiftly, we will consider other legal instruments appropriate for that purpose'.
In an additional 'Communication from the EU, China and India to the General Council' 22 , these three largest WTO members propose additional DSU amendments to reinforce the AB's independence and impartiality and to improve its efficiency, for instance by  providing for a single, longer term of AB members of 6 to 8 years;
 increasing the number of members from 7 to 9 working full-time, to support the AB's capacity to deliver; and  ensuring that the selection process of AB members starts automatically when a post is vacant, and that there is an orderly transition with outgoing members.
Again, also this communication was initiated and elaborated without US trade diplomats, as they no longer seem to support this objective of reinforcing the AB's independence, impartiality and efficiency.
Whether these proposals will succeed in protecting the rules-based WTO legal and dispute settlement system against US power politics will largely depend on whether the US Trump administration will be willing to engage in good faith negotiations on the necessary WTO reforms, DSU amendments and compliance with the existing WTO legal obligations. If the US chooses to continue its illegal 'blocking' of the filling of AB vacancies, the above-mentioned footnote in the first communication of press, threatens to lock up his rival, and declares that he might not accept election results cannot credibly defend democracy …. The Trump presidency -together with the crisis of the EU, the rise of China, and the growing aggressiveness of Russia -could make (the idea of a global democratic recession) a reality'. 29 Examples include (1) protectionist abuses of trade remedy rules; (2) excessive, unilateral interpretations of 'national security' in US trade laws (e.g. Section 232); (3) hegemonic recourse to 'aggressive unilateralism' (e.g. Section 301); (4) disregard for the customary rules of treaty interpretation in favour of alleged historical intentions of US negotiators; (5) politicization of appointments of judges; (6) political interferences into third party adjudication disregarding the democratically defined separation of executive and judicial powers (e.g. of the AB); (7) abusive 'blocking' of the nomination of judges or (8) of the adoption of impartial dispute settlement rulings; and (9) non-implementation of legally binding dispute settlement rulings. The less US governments succeed in limiting such 'domestic governance failures', the more 'populist protectionists' inside the US (e.g. US steel lobbies and their former advocates like R. Lighthizer) call for States will not allow the WTO -or any other multilateral organization -to prevent us from taking actions that are essential to the economic well-being of the American people'; 30 if combined with the US claims that 'economic security' is part of 'national security' justifying violations of all WTO rules without WTO jurisdiction for judicial review, these trade and security strategies of the Trump administration are inconsistent with the WTO legal system and are convincingly challenged by numerous WTO members. As the 2018 Trade Policy Agenda describes China's market distorting policies (e.g. regarding statetrading enterprises, subsidies, communication services, intellectual property rights, government procurement, competition and monetary distortions) and its 'unreasonable and discriminatory efforts to obtain US technologies and intellectual property' as one of the biggest challenges to the US economy, US security and the WTO system 31 , the US 'Section 301 trade sanctions' vis-à-vis China were introduced unilaterally without compliance with WTO rules (e.g. GATT Articles I and II) and dispute settlement procedures (e.g. Article 23 DSU). This challenge of the WTO legal and dispute settlement system by US protectionism and by Chinese state-capitalism raises the question: Does European 'ordoliberalism' -e.g. its acknowledgment that rules-based, non-discriminatory market competition requires systemic legal limitations of 'market failures' (e.g. by competition, environmental and social laws) and of 'governance failures' (e.g. by limited delegation, separation and institutional 'checks and balances' among legislative, executive and judicial powers and judicial remedies) -offer lessons for the necessary modernization of the WTO trading, legal and dispute settlement systems?
Lessons from the 'Geneva School' of ordo-liberalism?
The American 'Chicago School of law and economics' and the 'Virginia School of public choice and constitutional economics', like the German 'Freiburg School of ordo-liberalism' and 'Cologne School of social market economy', focused on interactions of legal rules and economic principles in the regulation of national economies. The economists and lawyers cooperating in the 'Geneva School of multilevel ordo-liberalism' 32 were more attentive to questions of international economic order as a condition for empowering welfare states and limiting abuses of public and private powers through multilevel, legal, institutional and judicial guarantees of non-discriminatory market competition. European advocates of 'multilevel ordo-constitutionalism' acknowledge that the EU's 'micro-economic common market constitution' (e.g. based on multilevel competition law, environmental and social law, common market rights and judicial remedies) and 'macro-economic monetary constitution' among EU member states (e.g. based on multilevel fiscal, debt, monetary, financial and other economic disciplines and institutions protecting monetary stability and convertibility) go far beyond what may ever be acceptable and politically feasible in worldwide, multilevel governance of public goods among UN/WTO member states. Yet, some of the basic constitutional, competition and social policy principles of 'ordo-liberalism' have not only influenced the progressive legal construction, social embedding and political legitimation of the WTO legal and dispute settlement system, for instance in -designing multilevel legal restraints of trade policy instruments according to their respective economic efficiency (as illustrated by Articles I-III, XI GATT);
-separating trade and monetary policy instruments (cf. Article XV GATT);
-interpreting GATT/WTO market access commitments as protecting non-discriminatory conditions of competition;
adjusting WTO rules to US protectionism, for instance in the US Trade Policy Agenda of March 2018 signed by USTR Lighthizer (see supra note 11). 30 Cf. note 11, at p.2. 31 Cf. note 10, at p.4. -protecting sovereign powers to regulate and protect non-economic public goods (cf. Articles XIX-XXI GATT);
-providing for legal accountability and multilevel judicial remedies limiting rule-violations and other abuses of power (e.g. in Articles X, XXIII GATT); and -promoting progressive evolution of the incomplete GATT/WTO system through progressive legal and political clarifications and development of the often indeterminate GATT/WTO rules and underlying principles. 33 Arguably, as briefly suggested in this concluding section, 'Geneva ordo-liberalism' offers coherent constitutional and competition principles for modernizing WTO rules on non-discriminatory conditions of trade competition, 'special and differential treatment' of less-developed economies, and transnational rule of law -i.e. the three main targets of US criticism of inadequate WTO rules and practices. Deescalating the 2018 'tariff wars' by progressively transforming the 1994 WTO Agreement into a 'WTO 2.0 fit for the 21 st century' requires more coherent competition law principles (4.2), social market economy principles (4.3), and multilevel judicial protection of transnational rule of law (4.4) aimed at further limiting market distortions and 'populist trade protectionism', promoting social acceptance of WTO rules (e.g. by protecting the 'losers' from trade competition, targeting 'special and differential treatment' in WTO rules more precisely), and protecting 'predictability and security for the multilateral trading system' (Article 3.2 DSU) as the de-centralized, legal foundation of the global division of labour.
Need for additional WTO competition rules
The WTO agreements on trade in goods, services, intellectual property rights, civil aircraft and government procurement include numerous rules for protecting non-discriminatory conditions of competition and preventing anti-competitive abuses of public and private powers, like Article 8 TRIPS Agreement on 'abuses of intellectual property rights by right holders or the resort to practices which unreasonably restrain trade or adversely affect the international transfer of technology'. 34 The WTO Working Group on the Interaction of Trade and Competition Policy (1997) (1998) (1999) (2000) (2001) (2002) (2003) systematically explored the competition policy dimensions of WTO rules and the impact of anti-competitive practices of enterprises on international trade, resulting in general acceptance among WTO members of the importance of promoting mutual synergies between WTO rules and competition law principles (e.g. on non-discrimination, transparency, procedural fairness, prohibitions of price-fixing cartels and discriminatory market-sharing agreements). 35 Even though the Group suspended its work on proposals by some WTO members for a possible 'multilateral framework on competition policy' following the WTO Ministerial Conference decisions at Cancun in 2003, it could be re-convened whenever WTO members should reach agreement on negotiating more precise competition disciplines in the WTO, for instance in view of the fact that about 135 WTO members (including all five BRICS economies) now have national competition laws. The inadequacy of WTO rules for restraining anti-competitive abuses of 'state-capitalism' (such as forced technology transfer), other trade distortions (e.g. in new sectors like electronic commerce, maintenance of competition in digital markets), and state-owned enterprises is increasingly recognized as one of the biggest regulatory challenges of WTO members. Recent analyses of competition policies emphasize that -also inside the US -antitrust policies are less and less effectively enforced vis-à-vis powerful market actors (like the FAANG: Facebook, Apple, Amazon, Netflix and Google) in many economic and technology sectors. 36 Hence, all WTO members, including China, might find it in their national self-interests to de-escalate the US trade sanctions against alleged 'unfair competition', for instance by avoiding to 'over-load' the WTO dispute settlement procedures with these disputes and mandating the WTO Working Group on the Interaction of Trade and Competition Policy with elaborating proposals for additional WTO competition disciplines in particular policy areas (like anticompetitive state-trading and intellectual property practices). Also US trade lawyers emphasize that President Trump's pursuit of 'bilateral deals' offers no substitute for using multilateral WTO negotiations and WTO dispute settlement procedures for clarifying general WTO legal disciplines for protecting non-discriminatory conditions of competition against the increasingly perceived risks of competitive distortions and 'unfair trade' undermining the legitimacy of the WTO system. President F.D. Roosevelt's 'New Deal' of the 1930s, the 'social market economy' progressively established in Germany since the 1960s, and the EU law commitments to a 'competitive social market economy' (Article 3 TEU) with ever more guarantees of social rights structured around three priorities -equal opportunities for education, professional training and access to labour markets; fair working conditions; and access to social protection and health care for all -offer three historical examples for successfully responding to economic and political crises and EU integration challenges by protecting social rights of workers, their families and human rights. The more economic globalization and changes in technologies (like automation, robotics and artificial intelligence) threaten economic security (e.g. for less skilled workers in import-competing sectors) and communitarian identities, the more citizens criticize political elites if they favour the powerful (e.g. through bailouts of banks following the financial crisis of 2008, insufficient banking regulations, tax reductions privileging capital owners), neglect the social adjustment challenges for workers and their families, and remain indifferent towards domestic inequality and social injustices. Economists argue that the economic causes of 'protectionist populism' (e.g. President Trump's conception of foreign policies as mercantilist business deals stripped of noneconomic values like prevention of climate change and protection of refugees and immigrants) require stronger economic and social adjustment policies providing more compensation and safety nets for the 'losers in trade competition'. 38 The fact that European populism is less 'anti-trade' than populism in the US seems to confirm that also the WTO legal system would benefit from stronger protection of the social dimensions of world trade, for instance by defining 'special and differential treatment' of lessdeveloped WTO member countries more precisely in terms of local 'capacity building' (e.g. as in the WTO Trade Facilitation Agreement) and in terms of the universally agreed 'sustainable development goals' in the UN 2015 Resolution on the 2030 Agenda for Sustainable Development.
39 WTO law does not prevent diverse, national welfare state policies and social labour market interventions. Yet, populist of 25 September 2015 (focusing on 17 global goals like overcoming poverty, hunger and global warming, and protecting health, education, gender equality, access to water, sanitation and clean energy, urbanization, the environment, human rights and social justice). Implementation of these 'sustainable development goals' is described as 'localizing the SDGs' so as to empower local institutions, actors and civil society support. and authoritarian disregard for global public goods (like climate change prevention, human and labour rights) and for 'social market economies' is bound to undermine social support for, and democratic legitimacy of open trading systems if they are perceived by people as 'unfairly' privileging powerful interest groups and business elites. Meeting the 2019 deadline for a WTO agreement limiting fishery subsidies -as envisaged as integral part of the UN sustainable development goals -can, likewise, boost synergies between UN and WTO law by enhancing social recognition that the WTO is an indispensable part of worldwide governance of public goods far beyond promoting consumer welfare through nondiscriminatory trade competition and transnational rule of law. The more the 'disconnect' between UN/WTO law and citizens undermines social and democratic support from citizens for public goods, the more important becomes the European ordo-liberal approach to applying trade and economic rules not only as rights of governments, but also of citizens and non-governmental economic actors.
Limiting WTO power politics by multilevel judicial remedies
Impartial and independent third-party adjudication of disputes is a much more ancient paradigm of 'constitutional justice' than modern 'constitutional democracies'. The less citizens with, today, universally recognized human rights can perceive economic, political and legal regimes as 'just' 40 , the less they are likely to politically support international rules and comply with them voluntarily. The GATT/WTO trading system has helped countries to lift billions of people out of poverty. Yet, its legitimacy depends also on helping countries to protect rule of law and other public goods demanded by citizens. President Trump's transactional, mercantilist approach to trade policy undermines WTO law, judicial administration of justice, and what the Preamble of the WTO Agreement describes as 'the basic principles underlying this multilateral trading system'. As US trade diplomats have made no effort at demonstrating that the AB has neglected the customary rules of treaty interpretation or the judicial AB mandate of 'prompt settlement' of WTO disputes over the interpretation of often indeterminate and incomplete WTO rules through judicial clarification of WTO law and dispute settlement procedures, other WTO members remain reluctant to support US reform proposals driven by US business interests discontent with judicial limitations of US trade protectionism. Just as US withdrawal from the 2015 Paris Agreement has been no reason for other UN member states to abandon their climate change prevention policies, President Trump's disdain for the WTO legal and dispute settlement system offers no reason for other WTO members to no longer comply with their WTO legal obligations, as democratically prescribed by parliaments when they approved the WTO Agreement. Hence, this contribution has not supported US proposals for rewarding the US provocation of the 'AB crisis' by exempting trade remedies from the AB jurisdiction 41 , or by establishing a special AB division and AB secretariat for reviewing WTO panel reports on trade remedies. 42 Giving in to US interest group politics 43 -without any coherent justification of US criticism of AB jurisprudence limiting US abuses of trade remedy laws and defending compliance with WTO rules in conformity with the customary rules 40 Justice tends to be defined in terms of 'justification' by agreed procedural, constitutional, distributive, corrective and commutative principles of justice and equity, as they underlie many GATT/WTO provisions like GATT Article XXIII.1 on 'violation complaints', 'non-violation complaints' and 'situation complaints'. 41 Cf. Hillman (note 9), at 7f. 42 Hillman (note 9), at 6. 43 US steel companies and their powerful lobbies remain the main users of US trade remedy laws. Already prior and during the Uruguay Round of GATT negotiations, they successfully lobbied the US government to negotiate 'voluntary export restraints', veto the adoption of GATT panel reports limiting abuses of antidumping laws, and politically interfere in GATT dispute settlement practices (e.g. by forcing GATT Director-General A. Dunkel to assign jurisdiction inside the GATT Secretariat for servicing GATT dispute settlement procedures involving trade remedy laws to a newly created 'Rules Division' staffed with US experts specialized in the administration of US antidumping laws). President Trump's 'aggressive unilateralism' is carried out by the same lawyers (like USTR R. Lighthizer) who worked for the US steel industries during the 1980s advocating similar, protectionist trade policies and power-oriented dispute settlement methods.
of treaty interpretation -disregards the interests of most WTO members in maintaining nondiscriminatory conditions of competition and rule of law.
Conclusion
This paper has described the WTO AB crisis as part of a broader WTO governance crisis. The inability of WTO members to conclude their Doha Round negotiations, to adapt WTO law to modern regulatory challenges, and to adopt 'authoritative interpretations' responding to criticism of the dynamically evolving WTO jurisprudence reveals an 'imbalance' between the law-making and judicial functions of the WTO that calls for institutional and legal reforms, such as the institutionalized dialogue between the DSB and the AB proposed by the EU. Yet, one-sided diplomatic calls 44 for limiting judicial review of protectionist violations of agreed WTO rules approved by parliaments remain resisted by most WTO members. For instance, US threats of disregarding WTO panel and AB findings on the pending WTO disputes over 'national security justifications' of discriminatory trade sanctions, or on the 'market economy status' of China, are inconsistent with the DSU obligations of 'prompt compliance with recommendations or rulings of the DSB (Article 21.1 DSU). Neither President Trump's neo-liberal trade protectionism nor the five BRICS economies offer coherent blueprints for realizing what the G20 Summit Declaration of 1 December 2018 described as 'necessary' modernization of WTO law and governance. The EU initiatives for responding to the US criticism by improving WTO rules through agreed amendments, annual meetings between the DSB and the AB, and, if necessary, majority decisions securing timely appointments of the AB -similar to the existing WTO procedures for timely appointments of the WTO Director-General -are to be welcomed. In order to de-escalate the 2018 'tariff wars' and advance WTO modernization, this contribution recommended the ordo-liberal emphasis on more coherent competition rules limiting market failures, promoting social adjustment to import competition and related technology challenges, and protecting transnational rule of law and judicial remedies as legal and institutional restraints on 'governance failures'. 'Fast thinking' 45 in response to US power politics and to US discontent with AB rejections of US claims must remain checked by the 'slow reasoning' in democratic institutions and 'courts of justice'. The necessary accommodation of different perspectives and interests can be facilitated by recognizing that WTO law and governance have become important parts of modern welfare states protecting rule of law and economic and social welfare of their citizens. Without protecting rule of law and rules-based settlement of transnational trade disputes as prescribed in WTO law, citizens and democratic parliaments will lose trust that WTO law should govern world trade and, thereby, all our lives. 
